VEAL EXHIBIT 4

719 Second Avenue, Suite 1150
Seattle, WA 98104-1728
206-623-9372
vnf.com
dmg@vnf.com; brc@vnf.com

August 19, 2019
VIA EMAIL AND U.S. MAIL
Erika Vandenbrande
Director
City of Redmond Development Services
P.O. Box 97010
Redmond, WA 98073-9710
EVandenbrande@REDMOND.GOV
Re:

Request for Administrative Interpretation

Dear Ms. Vandenbrande:
We represent Rory and Donna Veal (the “Veals”), who own an approximately three-acre
parcel of vacant land in the City of Redmond, King County tax parcel number 352605-9123 (the
“Veal Parcel”). This letter constitutes the Veal’s request for an Administrative Interpretation of
the provisions of the Redmond Zoning Code (RZC) set forth in this request, as well as specific
application of those provisions to the Veal Parcel under the circumstances described below
(“Interpretation Request”). 1
As you know, the Veals have been working with the City to resolve certain issues related
to the Veal Parcel, including the question of whether a portion of the Veal Parcel that currently
serves as a drainage feature (the “Drainage Feature”) is regulated by the City’s Critical Areas
Ordinance, RZC Chapter 21.64 (the “CAO”). As further discussed below, this Interpretation
Request asks the City to answer the following questions related to the Drainage Feature: (1)
whether the Drainage Feature is regulated as a Class IV “stream” under the City’s CAO, or is
otherwise regulated under the RZC; or (2) the Drainage Feature is not regulated by the City
under any provision of the RZC. These questions require the City to evaluate both factual and
legal issues.

1

This Interpretation Request is submitted pursuant to RZC 21.76.070.D as well as the Agreement between the Veals
and the City dated July 18, 2019 (the “Process Agreement”).
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As detailed in the factual record included as Appendix A (Factual Background), the
historical condition of the Veal Parcel is clear from the extensive factual record assembled by the
Veals and their experts, as are the reasons why the Veal Parcel currently contains the Drainage
Feature. The record confirms that the Veal Parcel did not historically contain any streams or
other water features that would be regulated by the City’s CAO. The record also confirms that
the current channelized condition within the Drainage Feature was created solely by humanmade drainage activities, and that the vast majority of the water that currently flows across the
Veal Parcel comes from uphill sources that did not previously drain onto the Veal Parcel. Very
little water flowed across the Veal Parcel (and no water flowed in anything resembling a
channel) until recently, after essentially all of the stormwater from the Redwood Manor plat was
added to the Veal Parcel as lots were developed from the late 1990s into the 2000s.
The Veals have obtained expert technical and legal analysis confirming that there were
historically no portions of the Veal Parcel that would currently be regulated under the CAO as a
“stream,” “wetland,” or otherwise—but even a layperson can see what happened here: the
forested areas uphill from the Veal Parcel were replaced by roads, homes, and other impervious
surfaces; drainage from that uphill development was redirected onto the Veal Parcel in the
1980s, 1990s, and early 2000s; and previously dry areas were gradually made wetter by that
additional water. These facts cannot be reasonably disputed.
The only remaining question is a legal one: whether the City’s CAO regulates areas that,
like the Drainage Feature, were not historically wet and did not contain a natural drainage
channel or “watercourse”—but as a result of recent human actions that collected and gathered
large volumes of stormwater from uphill developments, have become wet and channelized,
taking on some of the characteristics of a “stream.” As explained in Appendix B (Legal
Analysis), in light of the plain language of the City’s CAO as well as its legislative history, the
answer to this question is also clear: the CAO does not regulate such areas. 2
For these reasons, the Veals respectfully request that the City interpret the provisions of
the RZC cited in this Interpretation Request as not regulating the Drainage Feature. 3 We look
forward to your response.

2

This interpretation is consistent not only with the plain language and legislative history of the CAO, but also with
the City’s statutory obligation under RCW 36.70A.370 to assure that proposed regulatory and administrative actions
do not result in an unconstitutional taking of private property.
3 If the City determines that the Drainage Feature is a Class IV stream, the Veals request that, as provided in the
Process Agreement, the City also determine whether it is a perennial or intermittent stream.
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Sincerely,
VAN NESS FELDMAN LLP

Partner

Duncan M. Greene
Partner
Enclosures
cc:
Rory and Donna Veal (w/enc.)
James Haney, Redmond City Attorney (w/enc.)
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APPENDIX A:
Factual Background
1. Current Condition of the Veal Parcel
The Veal Parcel is outlined in light blue on the 2017 aerial photo below, which includes
elevation contours from King County’s Geographic Information System (GIS) data accessed via
iMap. King County’s GIS data depicts a stream to the northwest (show in dark blue), in the
right-of-way owned by Puget Sound Energy. The Veal Parcel slopes gently to the southwest,
toward the Sammamish River. On the parcel to the west, which is owned by the City of
Redmond, the slope becomes steeper until it reaches the Sammamish River valley.

2017

As of September 2017, the City’s GIS maps depicted the Drainage Feature in two segments:
first, as a ditch on the upper/eastern portion of the Veal Parcel (shown in black), and second, as a
stream on the lower/western portion of the Veal Parcel (shown in blue), as follows:
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As explained below, a substantial volume of water currently flows through the Drainage
Feature, and that water has eroded the Veal Parcel such that the Drainage Feature currently
contains what appears to be a channel—but the large volume of water flowing in the Drainage
Feature, and the eroded, channelized condition caused by that water are both artificial, manmade
conditions that did not exist until recently.
2. History of the Veal Parcel
Like much of the land in the Sammamish River Valley, the Veal Parcel was actively
farmed during the 1930s. Aerial photos from the mid-1930s show farm buildings and areas of
agricultural activity in the same location where the Drainage Feature now exists, with no
indication of any ditch, stream, or other water body: 4

1936

As detailed below, the Veal Parcel remained mostly dry over the following half-century.
In 1978, the owner of the property directly upslope of the Drainage Feature filed a short
plat application (Short Plat 78-41) with the City of Redmond for a four-lot subdivision of that
property. 5 In 1979, the City approved the short plat with standard conditions of approval,
including conditions requiring lot drainage and storm drainage improvements, but no conditions
related to the protection of a “stream” or other drainage way. If anything resembling a stream
had been located on the property, the City would have included conditions addressing it. 6
In 1984, the Veals purchased their single family home at 9859 Redmond Woodinville Rd
NE, which is immediately adjacent to the Veal Parcel, to the south. 7 At the time, the Veals

4

Declaration of Rory Veal (“Veal Decl.”), ¶ 5, Ex. 1 at 2 (1936 aerial photo).
Veal Decl., ¶ 6.
6 See, e.g., RCW 58.17.110(2) (requiring the local legislative body to make “appropriate provisions for,” among
other things, “drainage ways”).
7 Veal Decl., ¶ 4.
5
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observed that the Veal Parcel was an open pasture with no indication of a ditch, stream, wetland,
or other water body. 8
In 1985, the Washington State Department of Transportation constructed drainage
facilities in the right-of-way for Redmond-Woodinville Road NE (“Red-Wood Road NE”) that
collected additional stormwater and groundwater seepage around the right-of-way and
discharged it via a culvert (the “Red-Wood Culvert”) into the Drainage Feature. 9 Subsequent
drainage work re-routed that water into a stream located on an adjacent parcel, leaving the Veal
Parcel in essentially the same condition as before the 1985 work. 10 Aerial photos confirm that,
until the late 1990s, there was still no indication of any ditch, stream, or other water body where
the Drainage Feature now exists: 11

1990

8

Id.
Id., Ex. 6 (Dodds Report).
10 Id.
11 Id., Ex. 1 at 3-10 (1954–1996 aerial photos).
9
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1996

In 1990, the Washington State Legislature passed the Growth Management Act
(“GMA”), which required cities like Redmond to designate and protect “Fish and Wildlife
Habitat Conservation Areas” as “critical areas.” The City adopted its first CAO in 1992. In
1993 and 1997, the City adopted updates to the CAO and its “Stream Classification Map.” 12 The
1993 and 1997 maps did not depict a stream in the vicinity of the Drainage Feature.
During the 1990s, a developer named Ron Kluger began pursuing approvals for a 12-lot
subdivision of property across Red-Wood Road NE, immediately uphill from the Veal Parcel,
which he called “Redwood Manor.” 13 Mr. Kluger has signed an affidavit confirming that no
streams were present on the Veal Parcel during his ownership. 14 A 1994 drainage report for the
subdivision (the “1994 Drainage Report”) referred to a “natural drainage swale” in the area. 15
City staff interprets that statement as referring to a swale along the length of the Veal Parcel, but
the evidence confirms that no such swale existed on the Veal Parcel at the time, and that the
report was most likely referring to an area on an adjacent City-owned parcel. 16
The final plat for Redwood Manor was recorded in 1997, and the plat was accepted by
the City of Redmond in June of 2003. Construction of homes on the lots continued into the early
2000s. 17 The storm drainage design for Redwood Manor directed all of the storm water, roof

12

Id., Ex. 2 (1993 and 1997 Stream Classification Maps).
Id., ¶ 8.
14 Id., Ex. 3 (Kluger Affidavit).
15 Id., ¶¶ 9-10, Ex. 4 (1994 Drainage Report).
16 Id., ¶ 10, Ex. 6 (Dodds Report).
17 Id.
13
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drains, foundation drains, and yard drains into the Red-Wood Culvert. 18 Several diversion
ditches were also re-directed into the Red-Wood Culvert. 19
In 1998, the Veals purchased the Veal Parcel. 20 At the time, the Veals observed that
there was still no indication of any ditch, stream, or other water body on the Veal Parcel. Storm
water from the culvert simply disbursed and filtered through the thick field grasses. 21 By the
early 2000s, however, all of the additional water from Red-Wood Road NE, Redwood Manor,
and other uphill development was beginning to cause visible changes to the Veal Parcel: 22

2000

In 2002, five years after the discharges from Redwood Manor began, the City of
Redmond adopted another update to its CAO and Stream Classification Map. 23 This update was
prepared using “LIDAR,” a technology that was much less reliable at the time and often
produced “false positives” when identifying streams and other water bodies. 24 For the very first
time, the 2002 Stream Classification Map showed a Class IV stream on the Veal Parcel, in the
location shown on the City GIS map referenced in Section 1 above. 25 At the time of the 2002
18

Id. No easement or other authorization was obtained from the Veals for the discharges from Redwood Manor. It
is the Veals’ position that the discharges from the Red-Wood Culvert onto the Veal Parcel constitute, among other
things, a continuing trespass.
19 Id.
20 Id., ¶ 11.
21 Id.
22 Id., Ex. 1 at 11 (2000 aerial photo).
23 Id., ¶ 12.
24 See, e.g., BCC Research, “Brief History of LiDAR, Its Evolution and Market Definition,”
http://blog.bccresearch.com/brief-history-of-lidar-evolution-and-market-definition (describing LIDAR technology
from the mid-1990s as “primitive by today’s standards”); Neil Olson, “Extraction of Previously Unmapped
Headwater
Streams
from
LiDAR
in
New
Hampshire,”
https://www.des.nh.gov/organization/commissioner/gsu/nhhdp/documents/r-co-15-1.pdf (more recent study
confirming that, even using more modern LIDAR technology, and [e]ven after filtering and overlaying the BotHat
layers, some number of isolated false positive cells remained”).
25 Veal Decl., ¶ 12.
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update, the RZC did not require buffers or other setbacks from Class IV Streams. 26 In 2003, the
Veals moved to Idaho, where they lived until they moved back to Redmond in November of
2014. 27
Earlier that year, in the spring of 2014, the Veals had entered into a purchase agreement
to sell the Veal Parcel. 28 In April of 2014, approximately 15 years after the discharges from
Redwood Manor began, Tom Hardy, City of Redmond Stream and Habitat Planner, conducted a
site visit and made a preliminary determination that streams and wetlands may be present on the
Veal Parcel. 29 As explained below, Mr. Hardy’s determination was factually and legally flawed.
As a result of Mr. Hardy’s position regarding potential streams and wetlands, the buyer
terminated the purchase agreement based on a failed contingency. 30
In 2015, the Veals were made aware that the City was again updating the CAO and
Stream Classification Map. 31 This amendment proposed to extend the “stream” across the rest of
the Veal Parcel. The Veals met with City staff to request that the extension of the “stream”
depicted on the Veal Parcel be removed from the proposed update of the Stream Classification
Map. 32 The Veals presented information supporting their conclusion that the “stream” was not
regulated, and staff suggested that the Veals hire a hydrologist. 33
The Veals then retained a professional hydrologist, Ed McCarthy (P.E., PS) to perform an
“upstream” analysis (the “McCarthy Report”), which was completed in August of 2015. 34 Mr.
McCarthy concluded that the development of Redwood Manor, the widening of Red-Wood Road
NE, and the redirection of surface and groundwater from other upstream properties has resulted
in an average increase of 447% in the amount of surface water flowing through the Red-Wood
Culvert, with peak flows increased by over 900%. 35 Mr. McCarthy further concluded that, as a
result of these increases in flow, an “incised” and “artificial” channel was formed—the manmade
feature that we have identified as the Drainage Feature. 36 The McCarthy Report also concluded
that the City of Redmond should have required that the water from Redwood Manor be piped
across the Veal Parcel at the time the subdivision was approved. 37 Notably, the McCarthy
Report only addresses surface water, and does not address the additional water added by
Redwood Manor’s diversion of groundwater through foundation drains, diversion ditches, and
French drains. Some of these drains collect groundwater from as much as 15 feet below the
existing grade and direct this water into the Red-Wood Culvert. This water emanates from
26

Id.
Id.
28 Id., ¶ 13.
29 Id.
30 Id.
31 Id., ¶ 15.
32 Id.
33 Id.
34 Id., ¶ 16, Ex. 7 (McCarthy Report).
35 Id.
36 Id.
37 Id.
27
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underground springs and delivers water into the system even in drought conditions. 38 Nor does
the McCarthy Report discuss the additional diversions noted in the Dodds Report. Because of
these omissions, the volume and duration of increased flow indicated in the McCarthy Report is
greatly understated. The Veals submitted a copy of the McCarthy Report to the City and met
with City staff to discuss it. 39
In late 2015, the Veals were informed that the Staff Report for the pending update to the
Stream Classification Map was being modified so that the “stream” on the Veal Parcel would not
be extended. 40 In October of 2015, a Technical Committee Report was issued in advance of the
Planning Commission Report on the map update. 41 The report mentioned the Veal Parcel,
stating that “staff does not recommend a modification to the Streams Classification Map for this
property because there is not compelling evidence to warrant a classification change.” 42 In
December of 2015, the Planning Commission published its report to the City Council. 43 The
report included a lengthy discussion about the Veal’s public comments and concluded that the
upper portion of the Drainage Feature is not a regulated “stream.” 44 In March of 2016, the City
Council adopted an ordinance that incorporated the updated Stream Classification Map, which
showed no “stream” in the upper portion of the Drainage Feature, into the RZC. 45
In January of 2016, the Veals identified an additional source of water flowing onto the
Veal Parcel. 46 Large amounts of water were being directed onto the Veal Parcel because of the
failure or “slump” of Red-Wood Road NE. 47 Preliminary studies showed approximately 53,000
gallons of water per week were being diverted and discharged onto the Veal Parcel. 48 This water
had the effect of greatly increasing soil saturation levels, and the “slump” situation was serious
enough that the City of Redmond conducted an investigation and concluded that the roadway
could collapse if the situation worsened. The road slump is being carefully monitored to this
day. 49
In mid-2016, the Veals consulted with an attorney and an engineering firm who told them
that they had the right to protect their property from impacts of the water discharging from the
“slump” and the Red-Wood Culvert. 50 In light of the ongoing “slump,” and based on those
consultations with the attorney and engineering firm and the City’s recent decision not to classify
the upper portion of the Drainage Feature as a “stream,” the Veals felt compelled to take
38

Id.
Id.
40 Id., ¶ 17.
41 Id., Ex. 8 (Technical Committee Report).
42 Id.
43 Id., Ex. 9 (Planning Commission Report).
44 Id.
45 Id.
46 Id., ¶ 18.
47 Id.
48 Id.
49 Id.
50 Id., ¶¶ 19-20, Ex. 10 (ESM letter).
39

104271

City of Redmond
Veal Administrative Interpretation Request

August 19, 2019
Page 11

action. 51 They dug a spur ditch to collect the “slump” water, and they cleaned the channel of the
ditch where water had been jumping the banks and flooding out across the Veal Parcel. 52 They
also placed an approximately 8-foot-long piece of ABS pipe at the outfall from the Red-Wood
Culvert in an effort to determine whether the water could be piped across the surface of the Veal
Parcel, as was suggested by an attorney at the time. 53
In September of 2016, the Veals received a letter from Tom Hardy asserting that their
work violated the City’s CAO and other provisions of the RZC. 54 The letter directed the Veals
to contact the City’s Code Enforcement Officer and set up a meeting, which they did. 55 Mr. Veal
met with City staff members Carl McCarthy, Tom Hardy, and Emily Flanagan, and presented
evidence including historic aerial photographs, impervious surface calculations, the McCarthy
hydrology report, and the conclusions of the Planning Commission stating that there is no stream
in the upper portion of the Drainage Feature. 56 The meeting was adjourned with the
Enforcement Officer taking the matter “under advisement.” 57
In 2017, as part of their preparations for a potential sale of the Veal Parcel, the Veals
engaged professional wetland and stream biologists and civil engineers to analyze current
conditions and provide reports. 58 In September of 2017, Beaver Creek Environmental Services
issued a “Stream Assessment Report” for the Veal Parcel. 59 The report states that “[t]he
drainage on this site does not meet the criteria for a categorization as a City of Redmond
‘stream.’” 60 Beaver Creek also prepared a “Wetland Evaluation and Delineation Report,” which
concluded that the “wetland” identified on the property was artificially created and not a
regulated wetland. 61 This conclusion is consistent with a 1996 report from Terra Associates, Inc.
(the “Terra Report”), which stated that “the long term impact of storm drainage improvements
has resulted in the creation of the small wetland.” 62 The Terra Report is further described below.
The Veals then initiated marketing efforts to sell the Veal Parcel. 63 Because of the
desirable location, the interest was very high. However, a series of purchase agreements and
51

Id.
Id.
53 Id.
54 Id., ¶ 21.
55 Id.
56 Id.
57 Id.
58 Id., ¶ 21.
59 Id., Ex. 11 (Beaver Creek stream report)..
60 Id.
61 Id., Ex. 12 (Beaver Creek wetland report).
62 Id., Ex. 13 (Terra Report). The Veals do not concede the accuracy of the Terra Report, which was based on
limited information about the Veal Parcel. To the extent that the Terra Report indicates the presence of any
“wetlands” on the Veal Parcel, however, it confirms that any such wetland areas were artificially created and were
therefore not regulated wetlands. The Terra Report also confirms that, as of 1996, there was no stream on the Veal
Parcel. Had there been a stream on the Veal Parcel at the time, it would have been noted in the Terra Report.
63 Id., ¶ 23.
52
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other arrangements with buyers were terminated after the City insisted that the upper portion of
the Drainage Feature is a regulated “stream.” 64
In May of 2018, City staff member Emily Flanagan issued a memo titled “City Review of
Stream Assessment Report” (the “2018 Staff Memo”) in which City staff opined that “the entire
watercourse downstream from Red-Wood Road is a Class IV stream.” 65 The conclusions in the
2018 Staff Memo are based at least in part on City staff’s consultation with the Washington
Department of Fish and Wildlife (“WDFW”) “for an interpretation of what is a regulated
watercourse and what isn’t.” 66 According to City staff, under WDFW’s interpretation, “if any
portion of the watercourse is derived from natural sources (i.e. rainwater, groundwater, subsurface recharge) this makes it a regulated watercourse.” 67 No RZC provision, statute, or
regulation is cited to support this interpretation. 68
In the 2018 Staff Memo, staff admitted it was “likely true,” as indicated in the McCarthy
Report, that “Redwood Manor has increased the amount of water being conveyed across RedWood Road,” and staff did not disagree with McCarthy’s model that predicted “a small amount
of runoff” under the pre-developed condition. 69 Nevertheless, staff rejected the conclusions in
the McCarthy Report for a single reason, which is legally incorrect as discussed below: “The
definition of a stream is not dependent on how much flow there is in the stream. If any portion is
from a natural source it is a stream.” 70 Staff also rejected the conclusions in the Beaver Creek
reports for “two primary reasons”: first, “the watercourse was not originally constructed,” but
instead was, according to staff, “created by natural flow patterns, not constructed as a stormwater
runoff device”; and second, “the hydrology, though altered by the development of Redwood
Manor, contains a portion of naturally occurring flow.” 71 The memo also stated that “illegally
clearing and grading a natural drainage does not turn it into an artificially created stormwater
ditch”—but the Veals never made any such claim, and their position that the Drainage Feature is
artificial is not in any way dependent upon the drainage work they performed in 2016 response to
the “slump” of Red-Wood Road NE. 72
In mid-2018, Cathy Beam, Senior Planner, proposed that the Veals allow WDFW to
make a binding determination as to the regulated status of the “stream.” 73 The Veals rejected
that proposal because it would have denied any right of appeal and negated their due process
rights. 74 As part of this exchange, City staff initiated contact with WDFW, which investigated
all of the historic records at its disposal to see if there had ever been a stream in this location.
64

Id.
Id., ¶ 24, Ex. 14 (2018 Staff Memo).
66 Id.
67 Id.
68 Id.
69 Id.
70 Id.
71 Id.
72 Id.
73 Id., ¶ 25.
74 Id.
65
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The Veals also conducted their own research into historical maps of the Veal Parcel. This
research by WDFW and the Veals confirmed that there was nothing in the historic records
showing that a stream existed in this location. 75
The Veals then attempted to submit an application to the City seeking authorization to
install a storm drainage pipe that would convey the water across the Veal Parcel. 76 City staff
initially claimed that the Veals would not be allowed to submit such an application, and later
indicated that the application could be submitted but would be summarily denied based on RMC
15.24.050, which prohibits “speculative” clearing and grading. 77 With the City’s rejection of
every effort made by the Veals to fairly resolve the issues outside of litigation, the Veals
submitted a claim for damages to the City in August of 2018. 78
In December of 2018, the City’s insurer, Travelers, sent the Veals a letter stating that it
was denying the Veals’ claim for damages because, according to Travelers, “the historical
records indicate that your property had a stream and wetlands located on it before you purchased
the land.” 79 To support that statement, Travelers pointed to a 1994 Technical Report and the
Terra Report. 80 As explained above and further discussed below, neither of those reports
identifies the existence of a stream on the Veal Parcel. 81
In 2019, the Veals continued to meet with City staff and other City officials to discuss
potential avenues for resolution of the “stream” issue. 82 In July of 2019, the parties entered into
a process agreement under which the Veals would request an Administrative Interpretation from
the City, and the City would make a formal determination regarding the regulated status of the
Drainage Feature. 83 As noted above, this Interpretation Request is submitted pursuant to RZC
21.76.070.D and that process agreement.

75

Id., Ex. 15.
Id., ¶ 26.
77 Id.
78 Id. In November of 2018, the Veals discovered yet another source of water discharging onto the Veal Parcel. Id.,
¶ 27. A large area of land lying northerly of the Veal Parcel is meant to drain into a gulley to the north, but because
the storm drain was not built in accordance with the RZC, the water bypasses the drain, travels south, and then
empties onto the Veal Parcel. Id. According to calculations Mr. Veal made using measurements from the City’s
Geographic Information System, this source adds approximately 20% to the drainage area identified in the
McCarthy Report. Id.
79 Id., ¶ 28.
80 Id.
81 Id.
82 Id., ¶ 29.
83 Id.
76
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APPENDIX B:
Legal Analysis
1. Standard of Review
RZC 21.76.070.D.1 states that “[t]he primary objective of administrative interpretation is
to ascertain the intent of the code provision at issue and to give effect to that intent.
Administrative interpretation shall not be used to amend or change the code.” RZC
21.76.070.D.5 provides that “[a]dministrative interpretation shall utilize generally recognized
principles of statutory and ordinance interpretation adopted by the courts of this state.” This
provision is consistent with case law in Washington State, where the rules of statutory
construction apply equally to municipal ordinances and state statutes. 84 Therefore, court
decisions provide guidance as to how the City should interpret its CAO and related provisions of
the RZC.
The following rules of statutory construction are relevant to this Interpretation Request:
When interpreting a local ordinance, courts and other reviewing bodies must “seek to
ascertain and give effect” to the legislative body’s intent, and when the legislative
language is clear, the reviewing body assumes that the legislature “meant exactly what it
said” and apply the “plain language” of the statute. 85

•

The reviewing body must give effect to all of the language in an ordinance, rendering no
portion meaningless or superfluous. 86 Similarly, the reviewing body may not add words
to an ordinance where the legislative body has chosen not to include them. 87 And the
legislative body is deemed to intend a different meaning when it uses different terms. 88

•

Reviewing bodies apply the traditional rules of grammar, 89 and may consult dictionary
definitions when interpreting an undefined term. 90

•

Finally, reviewing bodies avoid interpretations that produce “absurd results.” 91

84

•

Univ. of Washington v. City of Seattle, 188 Wn.2d 823, 829 (2017) (“State statutes and local ordinances are
subject to the same interpretive rules.”).
85 Stroh Brewery Co. v. State, Dep’t of Revenue, 104 Wn. App. 235, 239–40, 15 P.3d 692 (2001).
86 Id.
87 State v. Arlene’s Flowers, Inc., 187 Wn.2d 804, 829, 389 P.3d 543 (2017), cert. granted, judgment vacated, 138 S.
Ct. 2671, 201 L. Ed. 2d 1067 (2018), vacated on other grounds in Arlene’s Flowers, Inc. v. Washington, 138 S. Ct.
2671 (2018).
88 State v. Roggenkamp, 153 Wn.2d 614, 625 (2005).
89 State v. Bunker, 169 Wn.2d 571, 578 (2010).
90 Buchheit v. Geiger, 192 Wn. App. 691 (2016).
91 State v. Engel, 166 Wn.2d 572, 579 (2009).
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2. Legal Framework
a. State and local regulation of streams and other water bodies.
Development activities in and around streams and other water bodies are currently
subject to a variety of potential regulations at the state and local levels, including local critical
areas ordinances adopted pursuant to the GMA. Before the Washington Legislature passed the
GMA in 1990, however, development activities in and around water bodies were regulated
primarily by state laws and regulations addressing the protection of fish life and forestry
practices.
i. The Hydraulic Code
In 1943, the Washington State Legislature passed a state law called “Protection of Fish
Life.” That law, which is now codified as chapter 77.55 RCW (“Construction projects in state
waters”) and commonly referred to as the “Hydraulic Code,” gave WDFW the responsibility to
preserve, protect, and perpetuate all fish and shellfish resources of the state.
WDFW has promulgated regulations implementing the Hydraulic Code, which are now
codified at chapter 220-660 WAC (the “Hydraulic Code Rules”). The Hydraulic Code Rules
establish regulations for administration of the “Hydraulic Project Approval” (“HPA”) permit
process that is required for any “hydraulic project,” or work that will use, divert, obstruct, or
change the natural flow or bed of any of waters of the state.
ii. The Forest Practices Act
In 1974, the legislature passed the Forest Practices Act (“FPA”), chapter 76.09 RCW. In
the FPA, the legislature declared it “to be in the public interest of this state to create and maintain
through the adoption of this chapter a comprehensive statewide system of laws and forest
practices rules” to achieve a variety of forestry-related purposes and policies.
The Forest Practices Board has promulgated regulations implementing the FPA at chapter
222-16 WAC (the “Forest Practices Rules”). The legislature has linked the FPA to the Hydraulic
Code by requiring the Forest Practices Board to incorporate fish protection standards from the
Hydraulic Code Rules into the Forest Practices Rules, and by requiring WDFW’s “concurrence
review” of any hydraulic project that requires a forest practice application. 92
iii. The Growth Management Act
In 1990, the Washington Legislature adopted the GMA. Among other requirements, the
GMA requires local governments to adopt regulations to designate and protect certain kinds of
environmentally “critical areas,” including Fish and Wildlife Habitat Conservation Areas
92

RCW 76.09.040 (3)(a); WAC 222-16-025; RCW 76.09.490.
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(“FWHCAs”). 93 The Department of Community Trade and Economic Development (CTED)
promulgated regulations, which are now codified at chapter 365-190 WAC, that provide
guidance to local governments for complying with the GMA’s requirements, including the
requirement to protect critical areas. 94 The regulations give local governments the option of
using the classification system established in WAC 222-16-030 of the Forest Practices Rule to
classify waters of the state. 95 As explained below, the City of Redmond chose not to do so.
In 1995, the Washington State Legislature amended the GMA to require that local
governments include Best Available Science (BAS) in designating and protecting critical areas. 96
In 2000, CTED promulgated regulations at WAC 365-195-900 through 925 that set forth
procedural guidance to implement these changes to the GMA, including guidance for identifying
BAS. CTED also published a “Critical Areas Assistance Handbook” that included a model
critical areas ordinance, which local governments could adopt verbatim or use as a guide for a
more customized local critical areas ordinance (the “CTED Model CAO”). 97
The CTED Model CAO excluded the following from its definition for “watercourse”:
“This definition does not include irrigation ditches, canals, stormwater run-off
devices, or other entirely artificial watercourses, except where they exist in a
natural watercourse that has been altered by humans” (emphasis added). 98
This language is identical to language in the Hydraulic Code’s definition for “bed”:
“Bed” means the land below the ordinary high water lines of state waters. This
definition does not include irrigation ditches, canals, stormwater runoff
devices, or other artificial watercourses except where they exist in a natural
watercourse that has been altered artificially. 99
93 RCW 36.70A.030(5). The GMA states that “‘[f]ish and wildlife habitat conservation areas’ does not include such
artificial features or constructs as irrigation delivery systems, irrigation infrastructure, irrigation canals, or drainage
ditches that lie within the boundaries of and are maintained by a port district or an irrigation district or company.”
Id. The legislative history of this language suggests that it is limited to areas within a port district or an irrigation
district or company. Other than this specific exclusion and the guidance in the WAC regulations implementing the
GMA, the legislature left it to local governments to define the geographic scope of FWHCAs.
94 CTED is now called the “Office of Community Development.”
95 WAC 365-190-130(4)(f)(i).
96 RCW 36.70A.172(1)).
97 The CTED Model CAO is included as Appendix C to this request.
98 See Appendix A at A-133. In 2001, the Department of Ecology adopted the 2001 version of its Stormwater
Management Manual for Western Washington. Relevant excerpts from the 2001 manual are included as Appendix
D to this request. See Appendix B at Glossary-44 (providing comparable language in its definition for “stream”:
“This definition is not meant to include irrigation ditches, canals, stormwater runoff devices or other entirely
artificial watercourses unless they are used to convey streams naturally occurring prior to construction.”
(emphasis added).
99 RCW 77.55.011 (emphasis added). The language in the CTED Model CAO is also nearly identical to the
following exclusion from the Hydraulic Code Rules’ definition for “watercourse”: “This definition does not include
irrigation ditches, canals, stormwater treatment and conveyance systems, or other entirely artificial
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As explained below, when the Redmond City Council adopted and revised its CAO, it had the
option of using this same italicized language from the CTED Model CAO and the Hydraulic
Code, but it chose not to do so.
b. Redmond’s Critical Areas Ordinance.
The Redmond City Council adopted the City’s first CAO in 1992. 100 The 1992 CAO
included the following definition for “stream”:
This definition is not meant to include irrigation ditches, canals, storm or
surface water runoff devices or other entirely artificial watercourses unless
they are used by salmonid or created for purposes of stream mitigation. 101
The 1992 CAO then provided criteria for the designation of streams as “Class I, Class II, Class
III, and Class IV.” Those criteria were found in subsections (a), (b), (c), and (d) of the 1992
CAO’s “Stream Classification” regulations. In subsection (e) of those regulations, the 1992
CAO included the following language indicating that “Intentionally Created Streams” are not
regulated by the RZC:
Intentionally Created Streams. These are manmade streams defined as such in
these regulations and do not include streams created as mitigation. Purposeful
creation must be demonstrated to the Committee through documentation,
photographs, statements, and/or other evidence. Intentionally created streams may
include irrigation and drainage ditches, grass-lined swales, or other artificial
watercourses unless they are used by salmonid fish or created for the purpose
of stream mitigation. 102
The 1992 CAO also provided the following definition for “Intentionally Created
Streams”: “Streams created through purposeful human action, such as irrigation and drainage
ditches, grass-lined swales, and canals.” 103 Finally, the 1992 CAO included the following
related definition for “Creation of Sensitive Areas,” which is called “Creation of Critical Areas”
in the current RZC: “The purposeful and legally authorized or accidental producing or forming
of a wetland or stream from an upland (non-wetland or dry) site through artificial means.” 104

watercourses, except where they exist in a natural watercourse that has been altered by humans.” WAC 220660-030(153).
100 City of Redmond Ordinance 1693 (1992), attached as Appendix E to this request.
101 Id. at 9 (PDF page 12). See also RZC 21.78 (Definitions).
102 Appendix C at 16 (PDF page 19). See also RZC 21.64.020.A.2.d.v. Despite the adoption of the CTED Model
CAO in 2000, which mirrored language from the Hydraulic Code, the Redmond City Council has chosen not to
change the italicized language above.
103 Id. at 7 (PDF page 10). See also RZC 21.78 (Definitions).
104 Id. at 4 (PDF page 7). See also RZC 21.78 (Definitions). The current definition goes on to discuss wetlandrelated considerations that are not relevant here.
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These provisions of the 1992 CAO—which collectively show a clear intent by the City
Council to exclude from regulation most drainage ditches, grass-lined swales, storm or surface
water runoff devices, irrigation ditches, canals, and other artificial watercourses as “Intentionally
Created Streams”—all remain in the currently-effective RZC.
In addition to defining the term “stream,” the current RZC states that “[c]lassification of
fish and wildlife habitat conservation areas shall be determined by the Department based on
consideration of the following factors” listed in RZC 21.64.020(2)(e):
i.

Maps adopted pursuant to this chapter, including the fish and
wildlife habitat conservation area core preservation areas map,
Critical Area Wildlife Habitat Willows/Rose Hill Neighborhood
Map, and stream classification map . . .

ii.

Department of Fish and Wildlife priority habitat and species maps;

iii.

Anadromous and resident salmonid distribution maps contained in
the habitat-limiting factors reports published by the Washington
State Conservation Commission;

iv.

Federal and state information and maps related to species of
concern;

v.

Application of the criteria contained in these regulations; and

vi.

Consideration of the technical reports submitted by qualified
consultants in connection with the applications subject to these
regulations. 105

3. Analysis in Support of Request for Administrative Interpretation.
For the reasons discussed below, the City should interpret the RZC provisions discussed
in this Interpretation Request as follows:
•
•

105

The RZC does not regulate the Drainage Feature as a “stream.”
The RZC does not regulate the Drainage Feature as a “wetland.”

RZC 21.64.020(2)(e) (emphasis added).
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a. The RZC does not regulate the Drainage Feature as a “stream.”
i. The Drainage Feature falls outside the RZC’s definition for a regulated
“stream.”
As noted above, the RZC excludes the following water bodies from the CAO’s definition
for “stream”: “This definition is not meant to include irrigation ditches, canals, storm or surface
water runoff devices or other entirely artificial watercourses unless they are used by salmonid or
created for purposes of stream mitigation.” 106
Here, the Drainage Feature does not fall within the RZC’s definition for “stream” because
the Drainage Feature is a “storm or surface water runoff device.” As explained above, the vast
majority of the water that flows within the Drainage Feature is intentionally collected as
stormwater and other surface water from Red-Wood Road NE, Redwood Manor, and other uphill
developments such as Redmond Estates; and, as an intentional part of the drainage plans for
those uphill developments, that water is then discharged via the Red-Wood Culvert onto the Veal
Parcel. As a result of the City’s approvals for those uphill developments, the Drainage Feature is
now a “storm or surface water runoff device.” 107
The RZC’s language setting forth exclusions from the “stream” definition includes the
phrase “entirely artificial watercourses.” Rules of grammar and statutory construction indicate
that that the word “entirely” only modifies the general reference to “other” artificial
watercourses, and does not apply to the specific types of artificial watercourses referenced earlier
in the sentence: irrigation ditches, canals, and storm or surface water runoff devices. 108 In any
case, the Drainage Feature is an “entirely artificial” storm and surface water runoff device. City
staff’s analysis in the 2018 Staff Memo assumed that the phrase “entirely artificial” means that
no portion of the water flow is “from a natural source,” but the language in the RZC refers to
entirely artificial “watercourses,” not entirely artificial water “sources”—a critical distinction
that was missed in the 2018 Staff Memo. A “watercourse” is, by any definition, a channel with a
defined bed and banks, so a “natural watercourse” is a channel that naturally contained a bed and
banks at the time of its creation. 109 The focus is on the character of the land, not the source of
water.
106

RZC 21.78 (Definitions).
The Drainage Feature is also part of a larger “storm or surface water runoff device”: the City’s Municipal
Separate Storm Sewer System that is subject to the Western Washington Phase II Municipal Stormwater Permit
issued by the Department of Ecology, which consists of both publicly- and privately-owned drainage facilities. See
Redmond Stormwater System Map, attached to Dodds Report (Exhibit 6 to Veal Decl.).
108 See, e.g., In re Kurtzman’s Estate, 65 Wn.2d 260, 264, 396 P.2d 786, 790 (1964) (describing the “last
antecedent” rule, which states that qualifying terms refer only to the last word that can be made an antecedent
without impairing the meaning of the sentence)
109 See, e.g., WAC 220-660-030(153) (defining “watercourse” as follows: “[A]ny portion of a stream or river
channel, bed, bank, or bottom waterward of the ordinary high water line of waters of the state. Watercourse also
means areas in which fish may spawn, reside, or pass, and tributary waters with defined bed or banks that influence
the quality of habitat downstream. Watercourse also means waters that flow intermittently or that fluctuate in level
during the year, and the term applies to the entire bed of such waters whether or not the water is at peak level. A
watercourse includes all surface-water-connected wetlands that provide or maintain habitat that supports fish life.
107
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Here, as explained above, the Drainage Feature did not “naturally” contain a bed or
banks. There is no evidence that the Drainage Features was historically a channelized
“watercourse” with a defined bed and banks. Instead, the record confirms that the opposite is
true: at most, the Veal Parcel historically included a shallow “swale” that comprised a very small
portion of the current Drainage Feature, near the outlet of the culvert. 110 The record also
confirms that the only water historically present in the Drainage Feature consisted of, at most,
road runoff and minor seepage that did not result in enough flow to produce a defined channel,
bed, or banks. 111 The McCarthy Report and the Dodds Report specifically confirmed that the
current channelized condition within the Drainage Feature is the result of erosion from runoff
that was artificially collected and discharged into the Red-Wood Culvert, and that the
channelized condition did not exist before the construction of Redwood Manor. 112
Moreover, as explained above, the Redmond City Council chose not to include language
from the CTED Model CAO and the Hydraulic Code that would have regulated artificial
watercourses when they “exist in a natural watercourse that has been altered artificially.” 113
Instead, the Council chose language that regulates artificial watercourses only when they “are
used by salmonid fish or created for the purpose of stream mitigation.” 114 Under the rules of
statutory construction, that choice must be given some meaning—it cannot be ignored or
rendered meaningless. 115 By rejecting language that would have regulated artificial watercourses
when they “exist in a natural watercourse that has been altered artificially,” the City Council was
choosing not to regulate such areas as long as they are not “used by salmonid fish or created for
the purpose of stream mitigation”—regardless of whether some small amount of water was
historically present in the area. Here, there is no question that the Drainage Feature is not used
by salmonid fish or created for the purpose of stream mitigation. Thus, even if the Drainage
Feature were a “natural watercourse that has been altered artificially” (which it is not as
explained above), it would still not be regulated under the CAO.
It also bears emphasis that the RZC’s “stream” definition does not use the phrase
“Intentionally Created Stream.” As discussed below, that phrase is separately defined in the
RZC, which separately exempts such “Intentionally Created Streams” from regulation. Here, the
Drainage Feature is exempt in two ways: first, because it falls within the “stream” definition’s
exclusion for surface and storm water runoff devices and other artificial watercourses (as
discussed above); and second, because it also meets the definition for “Intentionally Created
Streams” (as discussed below).

This definition does not include irrigation ditches, canals, stormwater treatment and conveyance systems, or other
entirely artificial watercourses, except where they exist in a natural watercourse that has been altered by humans.”)
110 See Appendix A.
111 See id.
112 See id.
113 See Appendix B, Section 2.
114 See id.
115 See Appendix B, Section 1.
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ii. The Drainage Feature does not meet any of the RZC’s factors for
classification of FWHCAs.
Not only does the Drainage Feature fall outside the RZC’s definition for a “stream,” but it
does not meet any of the RZC’s factors for classification of FWHCAs, which are listed in RZC
21.64.020(2)(e):
•

City-adopted CAO maps. Historically, none of the maps adopted by the City
pursuant to the CAO, including the fish and wildlife habitat conservation area
core preservation areas map, the Critical Area Wildlife Habitat Willows/Rose Hill
Neighborhood Map, and the stream classification map, depicted the Drainage
Feature or showed any other stream or other critical area on the Veal Parcel. 116
The City recently changed course and amended its stream classification map to
show a stream on the lower portion, but that change was based solely on the
recent physical changes that have resulted from trespassing stormwater, and did
not properly consider the exclusions for intentionally created streams. While the
stream classification map and other critical areas maps are not determinative of
current regulatory status, it is still relevant under RZC 21.64.020(2)(e) that the
stream classification map historically did not show a stream on the Veal Parcel,
and that the currently-effective map still shows no stream on the upper portion of
the Veal Parcel. 117

•

WDFW maps. The Drainage Feature has never been depicted as a water body of
any kind on the Department of Fish and Wildlife priority habitat and species
maps. 118

•

Anadromous and resident salmonid distribution maps. The Drainage Feature has
never been included on anadromous and resident salmonid distribution maps
contained in the habitat-limiting factors reports published by the Washington
State Conservation Commission. 119

•

Federal/state species-related information and maps. The Drainage Feature has
never been included in any federal or state information or maps related to species
of concern. 120

116

See Appendix A; see also Veal Decl., Ex. 15.
See RZC 21.64.020(2)(e) (“These maps shall be used as a general guide only for the assistance of property
owners and other interested parties; boundaries are generalized. The actual type, extent, and boundaries of fish and
wildlife habitat conservation areas and streams shall be determined in the field by a qualified consultant according to
the procedures, definitions, and criteria established by this chapter. In the event of any conflict between the critical
area location and designation shown on the City’s map and the criteria or standards of this section, the criteria and
standards shall prevail”); Flanagan Memo dated May 8, 2018.
118 See Appendix A; see also Veal Decl., Ex. 15.
119 See id.
120 See id.
117
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•

RZC criteria. As discussed in this Interpretation Request, the Drainage Feature
does not meet the specific criteria contained in the RZC for classification as a
“stream.”

•

Technical reports submitted by qualified consultants. Three technical reports
submitted by the Veals’ qualified consultants confirm that the Drainage Feature is
not a regulated “stream.” Additionally, the Terra Report, which did not indicate
the presence of a stream on the Veal Parcel, confirmed the artificial source of the
water that currently flows within the Drainage Feature, and it further confirmed
that any wet areas on the Veal Parcel were created largely or exclusively by “the
combined effects of [uphill] residential development and the storm drainage
system along Woodinville-Redmond Road.” 121
iii. The Drainage Feature meets the definition and criteria for designation as
an “Intentionally Created Stream.”

While the Drainage Feature does not fall within the definition for a regulated “stream” or
meet any of the factors for classification of FWHCAs, it does meet the definition and all of the
criteria for designation as an “Intentionally Created Stream.” As noted above, “Intentionally
Created Streams” are defined as “manmade streams defined as such in these regulations and do
not include streams created as mitigation.” 122 Here, the Drainage Feature is clearly “manmade,”
and it was not created as mitigation.
The RZC also provides the following criteria for designation of “Intentionally Created
Streams: “Purposeful creation must be demonstrated . . . through documentation, photographs,
statements, and/or other evidence.” Here, the Veals have provided extensive documentation,
photographs, statements, and other evidence confirming that the Drainage Feature was
purposefully created as part of the storm and surface water drainage plans for uphill
developments. Thus, the Drainage Feature is an ““Intentionally Created Stream” that is not
regulated by the RZC.
iv. Even if the Drainage Feature were a “stream,” it is not a “natural
stream.”
Even if the Drainage Feature were a “stream” as defined in the CAO, it would still not be
regulated as a Class IV stream because it is not a “natural” stream. RZC 21.64.020(2)(d) states
that “‘Class IV’ streams are “those natural streams that are not Class I, Class II, or Class III”
(emphasis added). Notably, the word “natural” is used as a qualifier in the provisions
addressing Class II, Class III, and Class IV streams, but not in the provisions addressing “Class
I” streams, which are “those streams identified as ‘Shorelines of the State’ under the City of
Redmond Shoreline Master Program.”
121

See Appendix A; see also Veal Decl., Ex. 6 (Dodds Report), Ex. 7 (McCarthy Report), Ex. 11 (Beaver Creek
stream report), Ex. 12 (Beaver Creek wetland report), Ex. 13 (Terra Report).
122 RZC 21.64.020.A.2.d.v.
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Because a “stream” is, by virtue of the RZC’s definition, a water body that is not
“artificial” or “manmade,” and the definition already excludes water bodies that are “entirely
artificial,” the word “natural” in RZC 21.64.020(2)(d) must be given some additional meaning
beyond merely excluding “entirely artificial” streams.” To give meaning to each of the words
chosen by the Redmond City Council, the phrase “natural streams” in RZC 21.64.020(2)(d) must
be interpreted to mean areas that were originally streams at the time they were naturally created.
Under this reading, “natural streams” does not include topographic depressions or even
“drainage swales” that have been artificially transformed into streams as a result of human
activities. Any other reading would violate the rules of statutory construction discussed above:
interpretations of ordinances may not render meaningless any words that the legislative body
chose to include, and when the legislative body chooses to use different words, it is presumed
that those words mean different things. 123
This reading of the word “natural” is also consistent with the CAO’s definition for
“Creation of Critical Areas as “[t]he purposeful and legally authorized or accidental producing
or forming of a wetland or stream from an upland (non-wetland or dry) site through artificial
means.” 124 When read in conjunction with the City Council’s choice to include the word
“natural” in each of the stream classifications except for Class I streams, that definition confirms
the City Council’s intent to exclude from regulation all manmade streams except for streams that
are “Shorelines of the State,” regardless of whether they were purposefully or accidentally
created.
Such a reading is also consistent with dictionary definitions for the word “natural.” For
example, the Cambridge Dictionary defines “natural” to mean “as found in nature and not
involving anything made or done by people”; the MacMillan Dictionary defines it as “existing in
nature and not produced or caused by people”; Webster’s defines it as “existing in or produced
by nature: not artificial”; and the Oxford/Lexico Dictionary definition includes the phrase “not
made or caused by human kind.” Because the channelized condition in the Drainage Feature is
an artificial, manmade condition, the Drainage Feature is not a “natural” stream. Therefore, it
would not be regulated as a Class IV Stream (or Class II or III Stream) under the RZC even if it
met the RZC’s definition for “stream.”
v. Prior determinations by City staff were factually and legally flawed.
As noted above, City staff’s current position that the Drainage Feature is a “stream” is
based primarily on two reasons articulated in the 2018 Staff Memo. 125 Both of those reasons are
factually and legally untenable.
First, City staff concluded that the Drainage Feature is a regulated stream because,
according to staff, it was “created by natural flow patterns, not constructed as a stormwater
123

See Appendix B, Section 1.
RZC 21.78 (Definitions) (emphasis added).
125 See Veal Decl., ¶ 24, Ex. 14 (2018 Staff Memo).
124
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runoff device” – in other words, it “was not originally constructed.” 126 As a factual matter, these
statements are simply false. The record confirms that the current channelized condition within
the Drainage Feature was created as a result of the additional stormwater, groundwater, and
surface water that has been artificially collected, concentrated, and discharged onto the Veal
Parcel. 127 Additionally, the majority of that additional water was collected as part of designed
stormwater drainage systems that were intended to discharge the water onto the Veal Parcel—
drainage systems that were approved by the City, and are now part of the City’s larger municipal
stormwater system. 128
Staff’s interpretation appears to be based on the notion that the designers of those
stormwater systems did not specifically intend to create a channelized “stream,” or to build a
structural stormwater control that would have been actively “constructed” at the time of the
uphill developments that now drain onto the Veal Parcel. That kind of specific intention to
create a “stream” or build a structural stormwater control, however, is not required by the
language in the RZC:
•

First, that kind of specific intention is not required by language in the RZC referring to a
storm or surface water runoff “device.” Webster’s defines “device” broadly to include
anything “devised or contrived” such as a “plan, procedure, or technique.” It also more
specifically defines “device” to include “a piece of equipment or a mechanism designed
to serve a special purpose or perform a special function.” Here, the Drainage Feature
meets both the broad and specific definitions for “device: it was “devised or contrived” to
accept all of the drainage from Redwood Manor and other sources via the Red-Wood
Culvert and convey it downslope; and it is, more specifically “mechanism designed to
serve a special purpose or perform a special function”: to accept and convey that
drainage. Under either definition, “devices” would not be limited to structural
stormwater controls, or to other similar features meeting whatever standard City staff had
in mind when they claimed the Drainage Feature was not “originally constructed” as a
“stormwater runoff device.”

•

Second, a specific intention to create a “stream” or build a structural stormwater control
is also not required by language in the RZC referring to “intentional” and “purposeful”
action. Webster’s defines “intentional” has “having an intention,” and it defines
“purposeful” as “being directed to, or indicating the existence of a purpose or object.”
Those definitions confirm that, as long as an action (such as redirecting stormwater onto
a particular property) was taken with some intention or purpose in mind, it is still
intentional or purposeful—even if it has other results that were not specifically intended,
such as the erosion of the Veal Parcel, resulting in the incision of an artificially
channelized area. Here, the Drainage Feature was intentionally and purposefully
incorporated into the drainage plans for the area. It is irrelevant whether those plans were

126

Id.
See Appendix A; see also Veal Decl., Ex. 6 (Dodds Report), Ex. 7 (McCarthy Report), Ex. 11 (Beaver Creek
stream report), Ex. 12 (Beaver Creek wetland report), Ex. 13 (Terra Report).
128 See Redmond Stormwater System Map, attached to Dodds Report (Exhibit 6 to Veal Decl.).
127
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specifically intended to create a “stream” or other channelized water body, or to build a
structural stormwater control.
The second basis for City staff’s interpretation, that “the hydrology, though altered by the
development of Redwood Manor, contains a portion of naturally occurring flow,” is based on an
extreme and unsupported reading of the RZC. 129 Under staff’s interpretation in the 2018 Staff
Memo, if a stormwater drainage facility includes any flow from a “natural source,” however
small, it is regulated as a stream, even when the vast majority of flow comes from humandirected sources, and even when there was no natural stream or other channelized watercourse
prior to the addition of the human-directed flow sources. For the reasons explained above,
staff’s interpretation is inconsistent with the plain language of the RZC. Nothing in the RZC
supports such a narrow interpretation of the broad exclusions for “storm or surface water runoff
devices” and other artificial watercourses. To the extent that City staff relied on discussions with
WDFW to support their interpretations of the RZC, that reliance was misplaced. As explained
above, the Redmond City Council intentionally chose not to follow WDFW’s specific approach
to defining and regulating watercourses. Regardless of what City staff may have heard from
WDFW staff, under the specific language of the RZC, the fact that de minimis amounts of flow
from rainfall, groundwater seepage, and other sources may have existed on a site predevelopment does not mean that a topographic depression can legally be transformed into a
regulated stream by a continuing trespass of stormwater.
Staff’s interpretation would also violate rules of statutory construction. It would render
virtually meaningless the language excluding “storm or surface water runoff devices,” most or all
of which contain at least some portion of “natural flow.” 130 It would disregard or change the
particular words chosen by the Redmond City Council substitute or add other, more restrictive
words. 131 And it would lead to absurd results: 132 virtually all components of the City’s
municipal stormwater system would be part of a regulated stream, even though the Redmond
City Council has repeatedly expressed a clear intent to exclude “storm and surface water runoff
devices” and other artificial watercourses from regulation as a “stream.” So would any drainage
ditch, grass-lined swale, irrigation ditch, canal, or other artificial watercourse that contained even
a drop of “natural flow,” such as sheet flow drainage from rainfall or groundwater seepage. Such
a result would be absurd as a matter of statutory interpretation. It is also absurd as a matter of
policy. For these reasons, it must be rejected.
vi. Alternatively, all activities within the Drainage Feature would still be
exempt from the City’s CAO pursuant to RZC 21.64.010.D.1.b.
Alternatively, even if some portion of the Drainage Feature were regulated as a stream,
all activities in the Drainage Feature would still be exempt under RZC 21.64.010.D.1.b, which
provides as follows:
129

See Veal Decl., ¶ 24, Ex. 14 (2018 Staff Memo).
See Appendix B, Section 1.
131 See id.
132 See id.
130
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The following activities shall be exempt from the provisions of this chapter:
[…]
Activities involving artificially created wetlands or streams intentionally created
from non-wetland sites, including but not limited to grass-lined swales, irrigation
and drainage ditches, detention facilities, and landscape features, except wetlands,
streams, or swales created as mitigation or that provide habitat for salmonid
fishes;
Notably, this exemption does not include language requiring that artificially created streams
must be “entirely” artificial
Here, the Drainage Feature was “artificially created,” and by the City’s own admission, it
at least historically included both a “swale” and a drainage ditch. Moreover, the Drainage
Feature was not created as mitigation and does not provide habitat for salmonid fishes.
Therefore, activities within the Drainage Feature are exempt under RZC 21.64.010.D.1.
b. The RZC does not regulate the Drainage Feature as a “wetland” or otherwise.
i. The Drainage Feature was not historically, and is not currently, a
regulated “wetland.”
The City has also suggested, citing the Terra Report, that portions of the Drainage
Feature might be considered regulated wetlands. This suggestion is factually and legally flawed.
As a factual matter, it bears emphasis that no formal wetland determinations or
delineations have been made for the Veal Property. The documents cited by the City as evidence
suggesting the potential presence of wetlands do not contain any such determinations or
delineations. Instead, they are merely reconnaissance reports based on limited information that
would not be sufficient to make a formal determination or delineation.
In any case, as a legal matter, the areas depicted in the Terra Report as potential
“wetland” areas are not regulated by the RZC, and never have been. The RZC specifically
excludes the following areas from the definition of regulated wetlands: “artificial wetlands
intentionally created from non-wetland sites, including, but not limited to, irrigation and drainage
ditches, grass-lined swales, canals, detention facilities, wastewater treatment facilities, farm
ponds, and landscape amenities, or those wetlands created after July 1, 1990, that were
unintentionally created as a result of the construction of a road, street, or highway.” 133 As
discussed above, both the Terra Report and the 2018 wetland report from Beaver Creek confirm

133

RZC 21.78 (Definitions).

104271

City of Redmond
Veal Administrative Interpretation Request

August 19, 2019
Page 27

that any “wet” areas on the Veal Property were artificially created from non-wetland sites, and
were created at least in part by road construction activity. 134
ii. Alternatively, all activities within the Drainage Feature would still be
exempt from the City’s CAO pursuant to RZC 21.64.010.D.1.b. and/or
RZC 21.64.010.D.1.k.
Alternatively, even if some portion of the Drainage Feature were regulated as a wetland,
all activities in the Drainage Feature would still be exempt under RZC 21.64.010.D.1.b. As
noted above, that provision exempts from the CAO all activities involving “artificially created
wetlands . . . intentionally created from non-wetland sites, including but not limited to grasslined swales, irrigation and drainage ditches, detention facilities, and landscape features, except
wetlands, streams, or swales created as mitigation or that provide habitat for salmonid fishes.”
As also noted above, this exemption does not include language requiring that artificially created
wetlands must be “entirely” artificial. The Terra Report and the Beaver Creek confirm that any
“wet” areas on the Veal Parcel were intentionally created from non-wetland sites.
RZC 21.64.010.D.1.k similarly exempts from the CAO activities involving “[p]reviously
legally filled wetlands or wetlands created after July 1, 1990, that were unintentionally created as
a result of the construction of a road, street, or highway, or wetlands accidentally created by
other human actions within 20 years of the date the development application is filed. The latter
shall be documented by the applicant through photographs, statements, and/or other evidence”
(emphasis added). This exemption focuses on “unintentionally” and “accidentally” created
areas. For such areas, the exemption is even broader than the exemption in RZC
21.64.010.D.1.b: it applies to all wetlands “accidentally created by human actions” within the
past 20 years, regardless of the type of activity. Here, to the extent that any “wet” areas on the
Veal Parcel were created “accidentally,” activities within those areas would be exempt from the
CAO.
4. Conclusion.
For the reasons discussed in this Interpretation Request, the Veals respectfully ask the
City to interpret the RZC consistent with this request and to confirm that the RZC does not
regulate the Drainage Feature as a “stream” or a “wetland.”

134 The RZC also defines “artificially created wetlands” as “[w]etlands created from non-wetland sites through
purposeful, legally authorized human action, such as irrigation and drainage ditches, grass-lined swales, canals,
detention facilities, wastewater treatment facilities, farm ponds, and landscape amenities.” See RZC 21.78
(Definitions). This definition further confirms that any “wet” areas on the Veal Property are not regulated wetlands.
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